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DISCOUNTING DRAFT ATTACHED TO BILL OF LADING 


A bank is ordinarily quite well protected in discounting a draft 
attached to a bill of lading, covering a shipment which the railroad 
company is not to deliver until the bill of lading is surrendered. 

But a shipment of this kind sometimes gets delivered without the 
surrender of the bill of lading and then a legal controversy arises 
over the question who is going to stand the loss, if there is one. 

This question comes up in a decision published among the legal 
decisions in this issue, National Bank of the Republie v. Hines, re- 
cently decided by the Supreme Court of the State of Washington. 

The parties to the dispute included a bank in Salt Lake City, a 
railroad, a junk dealer in Salt Lake City, and another one in Seattle. 

The junk dealer in Salt Lake City, one Rosenblatt, sold to the 
Alaska Junk Company of Seattle four carloads of junk and it was 
agreed between the two that the shipment would be made by straight 
bill of lading. It seems that Rosenblatt, prior to the delivery of the. 
junk to the railroad for shipment, had been paid all or a substantial 
portion of the contract price. 

Neither the railroad company nor the bank had any knowledge 
of the arrangement between Rosenblatt and the junk company. 
Rosenblatt, instead of making the shipment under straight ‘bills of 
lading, took from the railroad company four order bills, one for 
each of the four cars shipped. He drew a draft for the value of the 
shipment, attached the draft and had it discounted at the bank in 
Salt Lake City. The bank passed the amount to the credit of his 
private account and sent the draft on to Seattle for collection. 
Naturally, the junk company, having already paid Rosenblatt for 
the junk, refused to honor the draft. The draft was returned and 
Rosenblatt was requested by telegram to come to Seattle. On his 
arrival the officials of the company, no doubt, gave full play to their 
indignation over what he had done. At any rate they obtained from 
him an order releasing the consignment and the cars were delivered 
to the company without the surrender of the bills of lading. 
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This left the bank with an unaccepted draft and four bills of 
lading, representing goods which had already been delivered to the 
consignee, in its possession. 

At the time of the discount of the draft Rosenblatt’s account 
with the bank was overdrawn. A part of the proceeds of the draft 
was applied to the satisfaction of the overdraft. Shortly afterwards 
a draft for $1,000, which the bank had previously discounted for 
Rosenblatt, came back and this amount was charged back to his 
account. When the Seattle draft came back Rosenblatt’s account 
with the bank amounted to $12.40. So the bank sued the railroad 
and the junk company for the amount of its draft, less a certain 
amount, which in some way not clearly explained in the opinion, 
had been applied to it. 

The trial court allowed the bank to recover the amount sued for 
after deducting $1,861.55, which was the total of Rosenblatt’s over- 
draft, the $1,000 draft charged back to his account and the $12.40 
standing to his credit when matters came to a head. The trial 
court's theory was that the balance, after making these deductions, 
was all that the bank had really advanced on the draft. 

The bank appealed from this decision and the appellate court 
decided that the bank was entitled to recover the entire amount 
sued for from the railroad company and that the latter was entitled 
to a judgment for a like amount against the junk company. 

In the first place the appellate court held that, in discounting 
the draft and placing the proceeds to the credit of the drawer, the 
bank became the unqualified owner of the draft. 

The question arose as to whether the bank by the same transac- 
tion, became the owner of the junk. But the court held that it was 
not necessary to decide whether the bank became the actual owner, 
or merely held the junk as security for the payment of the draft. 

Assuming that the bank held the junk merely as collateral, the 
eourt said: ‘‘It cannot be contended that any person other than the 
‘appellant (bank) had the right to these bills of lading until the 
amount it was entitled to receive was paid, and it cannot be argued 
that the respondent Hines (Director General of Railroads) did not, 
wrongfully and unlawfully, surrender to the junk company the 
property represented by the bills of lading, or that the latter did 
not receive the junk wrongfully, at least as to appellant.’’ 

On the question as to deducting the amounts mentioned from 
the amount sued for the court said: ‘‘Rosenblatt had a right to pay 
what he owed the bank out of the money he received from the sale 
of the draft; and this is what was done when the bank charged 
back to Rosenblatt’s private account the amount the latter owed it. 
The transaction is no different than if the bank had paid Rosen- 
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blatt the eash for the draft, and the latter had then, out of such 
eash paid the bank what he owed it on account of overdraft. To 
hold otherwise, would be to deprive the bank of its rights as a pur- 
chaser and owner of the draft. From this it must follow that the 
appellant was entitled to receive the value at Seattle of the three 
ears of junk, up to the amount of its draft.’’ 


COLLECTION OF CHECKS BY FEDERAL RESERVE BANKS 


The appeal in the litigation involving the collection of checks 
by the Federal Reserve Banks at par has been decided by the United 
States Cireuit Court of Appeals. The decision, which affirms the 
decree of the Cireuit Court, in favor of the Federal Réserve Bank of 
Atlanta, is published herein on another page. 

This controversy, it will be recalled, was first started in the 
state courts of Georgia. On the motion of the Federal Reserve 
Bank it was removed from the state courts to the United States 
District Court. One of the points, earnestly argued on the present 
appeal, was that the United States courts had no jurisdiction of 
the matter. Without going into the details.of the reasoning of the 
court on this point, which may be read in the court’s opinion, it is 
sufficient here to state that it was decided that the case was one 
properly coming within the jurisdiction of the Federal courts. The 
decision, so far as this point is concerned, means that if an action 
is brought by or against one of the Federal Reserve Banks, it may 
be commenced in the United States District Court. The fact that a 
Federal Reserve Bank is a party, in itself, confers jurisdiction. If 
the action is started in the state courts, it may, upon appropriate 
procedure being taken, be removed to the Federal court. 

The argument on the merits centers around the provisions of 
section 13 of the Federal Reserve Act. That section specifically pro- 
vides that no exchange charges shall be made against the Federal 
Reserve Banks. The complainant banks and other state banks fol- 
lowed the custom of deducting the usual exchange charge, when 
remitting for checks drawn on them and forwarded to them by 
mail. Because of the prohibitive clause in section 13 this method 
of collection was not lawful for a Federal Reserve Bank. On the 
other hand the non-member banks claimed that it was likewise un- 
lawful for the Federal Reserve Bank of Atlanta to present checks 
over their counters. They contended that this method of collection 
involved expense and that the same section of the act, which pro- 
hibited Federal Reserve Banks from paying exchange charges pro- 
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hibited them from paying any expense incidental to the collection 
of checks. 

On this point the court said: ‘‘If the Federal Reserve Bank 
availed itself of the services of the complaining banks in the remis- 
sion of the proceeds of checks sent them for collection through the 
mails, in view of their known usage to deduct for exchange it would 
have been liable for the reasonable value of such services, except 
for the statutory inhibition against it. The purpose of the bill, 
however, is not to collect compensation for services rendered and to 
which the banks had a property right; but to compel the Federal 
Reserve Bank to avail itself of services, which it was unwilling to 
and disabled from accepting, by restraining it from using any 
*method which did not require the use of such services. . . . It 
is contended that this provision (Section 13) not only prohibited the 
Reserve Banks from paying exchange to remitting banks on which 
the checks were drawn; but also from paying expense of any kind 
or to any person for collecting checks; and that, as a consequence, 
the Federal Reserve Banks were without power to handle any 
checks for collection, where such collection was attended with ex- 
pense of any kind. If so, it would follow that the endeavor to col- 
lect checks over the counter through paid agents was within the 
prohibition of the Federal Reserve Act as amended and ultra vires. 
Whether appellants’ construction of the prohibiting clause is correct 
depends upon the purpose it was intended to subserve. Appellants’ 
contention is that its purpose was to conserve the assets of the 
Federal Reserve Bank. Appellees’ contention is that it was to aid 
in accomplishing a uniform par clearance system. In view of the 
purpose of Congress to effect the latter object. we think the appel- 
lees’ construction is the correct one, and that the prohibition is 
limited to a charge against and payment of the charge to a remit- 
ting bank, and does not prevent the Federal Reserve Banks from 
expending money for collection of checks in any other way in an 
endeavor to accomplish a uniform system of par clearance.’’ 


PAPER PAYABLE IN ‘‘CURRENCY’’ AND ‘‘CURRENT FUNDS’’ 


A bank in Iowa has inquired whether, under the decisions of that 
state a certificate of deposit, payable in ‘‘current funds,’’ is nego- 
‘tiable. 

This is one of the questions not settled by the Negotiable Instru- 
ments Law. All that the statute says on the subject is that an in- 
‘strument, to be negotiable, must call for the payment of a ‘‘sum 
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certain in money’’. In deciding this question it is natural that there 
should be a difference of opinion among the courts of the different 
States. 

The courts are apparently somewhat mystified by the expressions 
*‘eurrency’’ and ‘‘current funds’’ found in instruments for the pay- 
ment of money. ‘That explains why some courts hold that these 
terms mean the same as money and that the instruments which con- 
tain them are, therefore, negotiable and why other courts hold just 
the contrary. 

The court in Huse v. Hamblin, 29 Ia. 501, in deciding that a cer- 
tificate of deposit payable in currency is not negotiable, indicates its 
difficulty in defining currency in the following words: ‘‘The instru- 
ment most evidently is not payable in coin, nor in notes of the 
United States which are made legal tender for all debts. Some other 
medium of circulation is described ‘by the word ‘currency’. We can- 
not judicially know, and the record is silent upon the point, that the 
paper is payable in a circulating medium which, under any law or 
custom, is considered as money or as equivalent thereto.’’ 

Some of the older decisions involve the negotiable qualities of 
promissory notes, payable ‘‘in bank notes current in the city of New 
York,’’ ‘‘in bank notes of the chartered banks of Pennsylvania,’’ 
‘fin tobacco,’’ ‘‘in Tennessee money,’’ ‘‘in York State bills or 
specie,’’ and the like. An instrument so payable today would be 
looked upon as a curiosity rather than as commercial paper. 

So far as we know, the expressions ‘‘currency’’ and ‘‘current 
funds,’’ as used in certificates of deposit, are just as meaningless and 
obsolete as those mentioned in the paragraph above. Certainly no 
clear definition of these terms is to be found in the decisions. It 
would be interesting to know just what they signify to the average 
banker. One thing is clear and that is that it is better to dispense 
with their use entirely for they are frequently responsible for the 
non-negotiability of the instruments in which they appear. 

There are decisions in many states which hold that instruments 
payable in current funds or in currency are negotiable. But Iowa 
is one of the states which takes the opposite view. It all seems to 
depend on what construction the court places on the words used. 
If the court construes the words to mean money, the instrument is 
negotiable, if otherwise, it is non-negotiable. 

Bankers may have some object in using the expressions ‘‘cur- 
rent funds’’ and ‘‘ecurrency,’’ but just what the object may be is 
not apparent. There was a time in the financial history of this 
country when certain kinds of currency, such as state bank notes, 
did not circulate at par. The practice of making contracts call for 
payment in gold coin, or lawful money of the United States, de- 
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veloped at that time and the reason for the practice is clear. But 
state bank notes have passed out of existence and all the money we . 
have now circulates at par. If a bank issues a certificate of deposit 
payable in current funds, it expects nevertheless to make the pay- 
ment in money and it is generally all one with the depositor whether 
he receives national bank notes, gold coin, Federal Reserve notes or 
eredit in the bank, against which he can draw checks. Certainly 
the bank does not intend to offer bills of exchange, municipal bonds 
or other instruments representing money, in liquidation of an instru- 
ment payable in current funds. The question is, what does he intend? 


BANK DIRECTORS AND THEIR LIABILITIES 


The board of directors of a bank is the bank’s governing author- 
Aty. Being a member of the board carries much in the way of re- 
sponsibility. 

Some bank directors may not be aware of it, but there are numer- 
ous and constantly recurring instances where the courts have held 
the directors of a bank liable to the bank, its stockholders, or per- 
sons dealing with the bank for a money loss that has been sustained. 

They have been held liable for losses to the bank, resulting from 
improvident loans made by the bank’s officials and for dividends 
improperly declared. They have been held liable to persons who pur- 
chased stock of the bank in reliance on their statement as to the 
bank’s financial condition and to persons who loaned money on the 
stock under these circumstances. And they have been held respon- 
sible to persons who deposited their money in the bank in reliance on 
their financial statements. 

In the January issue of the Banking Law Journal will be pub- 
lished the first of a series of articles, which will take up in regular 
order the decisions of our courts, involving the duties and liabilities 
of bank directors. These articles are bound to be of interest to bank 
directors and officers. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN E, BRADY 


(Editor’s Note—This is the ninth of a series of papers, presenting in question 
and answer form the essentials of the law ‘of banking and negotiable instruments. 


The first of the series was published in the April, 1920, issue of the Journal.) 


ACCEPTANCES 
Questions 


1. What is an acceptance as understood in the law of nego- 
tiable instruments? 


2. How many kinds of acceptances are defined under the Nego- 
tiable Instruments Law? 
” 3. What is a general acceptance? 
4. What is a qualified acceptance? 


5. How does the taking of a qualified acceptance affect the ‘rights: 
of the holder? 


6. A bill, which designates no particular place of payment, is 
presented to the drawee for acceptance. In writing his acceptance 
on the bill he makes it payable at a certain bank in his town. Is 
this acceptance general or qualified? 


7. In aceepting a bill payable at sight, the drawee makes it 
payable at a specified future date. Is the acceptance general or 
qualified? 


8. Is an acceptance payable ‘‘when due’’ general or qualified? 
9. The drawee of a bill for $500 writes on it ‘‘Accepted for 
$400’’. Is this acceptance general or qualified? 


10. A bill drawn on two parties is accepted by one of them only, 
he having no authority to accept for the other. Is the acceptance 
general or qualified? 


11. Where the drawee refuses to accept generally, but offers to 
accept qualifiedly, what are the rights of the holder? 


s1> 
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12. The holder of a bill took a qualified acceptance and noti- 
fied the drawer that he had done so. The drawer paid no attention 
to the notification. What are the holder’s rights against the drawer? 


13. Can a bill be accepted verbally? 


14. Is an acceptance by telegraph valid? 

15. In answer to a telegraphic inquiry if certain drafts would 
be paid, a bank answered by telegram: ‘‘Drafts named are good 
now.’’ Does this constitute an acceptance? 


16. Is an acceptance of a bill, written on a separate piece of 
paper, valid? 
17. Where a bill is delivered to a drawee for acceptance how 


much time is he allowed to decide whether or not he will accept 
the bill? 


18. Where the drawee of a bill refuses to return it accepted or 
non-accepted to the hoider within twenty-four hours after it had been 
delivered to him for acceptance, what are the rights of the holder? 


19. Where the drawee of a bill retains it more than twenty- 
four hours, does such retention amount to an acceptance notwith- 
standing that there has been no demand for the return of the bill? 


20. Is a promise to accept a bill of exchange binding? 


21. A bank sent a telegram stating that it would accept a cer- 
tain draft for $800. When the draft arrived it was drawn for $800 
with exchange. Was the bank liable as acceptor? 


22. The acceptor of a draft, being sued, shows that his ac- 
ceptance was obtained by fraud. What must an indorsee, who 
brought the suit, show in order to be entitled to recover? 


23. When may a bill of exchange be accepted for honor? 
24. What is the object of presentment for acceptance? 


25. Is it necessary to present for acceptance a bill of ex- 
change that is payable at the drawee’s place of business 30 days 
after date? : 


26. Is it necessary to present for acceptance a bill of exchange 
payable on demand? 


27. A bill of exchange is payable 30 days after sight. Is pre- 
sentment for acceptance necessary? 
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28. A bill of exchange drawn on a merchant is made payable 
at a bank. Is presentment for acceptance necessary? 


29. Has the holder of a bill of exchange any rights therein as 
against the drawee where the latter refuses to accept? 


30. Acting within the seope of his authority an agent drew a 
draft on his principal in the course of the principal’s business. 
The principal refused to accept. What are the rights of the holder 
of the bill? 


31. <A bill of exchange payable six months after date was pre- 
sented for acceptance five months after date. Was such present- 
ment within proper time to charge the drawer and indorsers? 


32. When presentment for acceptance is required, within what 
time must the presentment be made? 


33. What is a reasonable time for presenting a bill for ac- 
ceptance? 


34. A bill of exchange is payable at a New York bank. The 
drawee resides and has his place of business at Chicago. The bill 
matures in so short a time that it is impossible to present it for 


acceptance in Chicago and then present it for payment in New York 
at maturity. What steps should the holder take? 


35. <A bill of exchange is payable at the drawee’s place of busi- 
ness 60 days after date. Has the holder the right to present it for 
acceptance? 


36. When the holder of a bill was about to present it he found 
that the drawee was dead. What steps should he take? 


37. A bill of exchange named A and B as drawees. To whom 
should presentment for payment be made? 


38. Is presentment for acceptance on a legal holiday valid? 
39. Is presentment for acceptance on Saturday valid? 


40. A bill of exchange is by its terms payable at a bank. Where 
should it be presented for acceptance? 


41. Where a bill of exchange is presented for acceptance and 
acceptance is refused, may the holder keep the bill until maturity 
and then present it for payment, or must he take immediate steps 
to charge the drawer and indorsers? 





THE BANKING LAW JOURNAL 
Answers 


1. An acceptance is the signification by the drawee of his assent 
to the order of the drawer. N. L. L., Sec. 220. 


2. Two; general and qualified. N. I. L., See. 227. 


_ 3. An acceptance which binds the acceptor to carry out the 
order of the drawer without qualification. N. IL L., See. 227. 


4. An acceptance which in express terms varies the effect of the 
bill as drawn. N. I. L., See. 227. 


5. The taking of a qualified acceptance discharges the drawer 
and indorsers -from liability on the bill, unless they expressly or 
impliediy authorize the holder to take a qualified acceptance, or 
afterwards assent to it. N. I. L., See. 230. 


6. General. An acceptance to pay at a particular place is gen- 
eral unless it expressly states that the bill is to be paid only there 
and not elsewhere. N. I. L., See. 228. ‘ 


7. Qualified, because it varies the effect of the bill as drawn. 
Hatcher v. Stalworth, 25 Miss. 376. 


8. A general acceptance. Sylvester v. Staples, 44 Me. 496. 


9 Any acceptance for part only of the amount for which the 
bill is drawn is qualified. N. I. L., See. 229. 


10. Where the bill is not accepted by all of the drawees the 
acceptance is qualified. N. I. .L., See. 229. 


11. The holder may refuse the qualified acceptance and treat the 
bill as dishonored by non-aecceptance. N. I. L., See. 230. 


12. In such circumstances unless the drawer, within a reason- 
able time after being notified of the qualified acceptance, expresses 
his dissent, he will be deemed to have assented and remains liable on 
the bill. N. I. L., See. 230. 


13. An acceptance must be in writing and signed by the drawee, 
in order to be valid. N. I. L., See. 220. 


14. It is, if properly expressed. 


15. No. To constitute an acceptance there must be in effect a 
promise to pay the draft, not a mere statement that it is good. 
Myers v. Union National Bank, 27 Ill. App. 254. 


16. Such an acceptance is valid, but it does not bind the ae- 
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ceptor except in favor of a person, to whom it is shown and who, 
on the faith thereof, received the bill for value. N. IL. L., See. 222. 


17. Under the Negotiable Instruments Law he has twenty-four 
hours. N. IL. L., See. 224. 


18. He may treat the bill as having been accepted. N. I. L., 
See. 225. 


19. It has been held that the mere retention of a bill by the 
drawee does not make him an acceptor of the bill where he does not 


destroy it nor refuse to return it. Matteson v. Moulton, 11 Hun 
(N. Y.) 268; Wisner v. First National Bank, 220 Pa. 221. 


20. Yes, if it is unconditional and in writing. It is then deemed 
an acceptance in favor of a person who, in reliance thereon, receives 
the bill for value. N. I. L., See. 223. 


21. No, a draft for $800 with. exchange is not a draft for $800. 
State Bank v. Citizens’ National Bank, 114 Mo. App. 663. 


22. He must establish that he acquired the bill before maturity, 
for value and without notice of the fraud; in other words, he must 
show that he is a holder in due course. Stouffer v. Alford, 114 Md. 
110. 


23. Where a bill has been protested for non-acceptance or for 
better security and is not overdue, any person not a party already 
liable on the bill may, with the consent of the holder, accept for 
the honor of the party liable or the person for whose account the 
bill is drawn. N. L. L., See. 280. 


24. In cases where presentment for acceptance is required the 
object of making such presentment is to charge the drawer and in- 
dorsers with liability. N. I. L., See. 241. 


25. Presentment for acceptance is not necessary; presentment 
for payment at maturity is sufficient. N. L L., See. 240. 


26. No; presentment for payment is sufficient. Plato v. Rey- 
nolds, 27 N. Y. 586. 


27. Yes; the time when the bill matures cannot otherwise be 
fixed. Cox v. New York National Bank, 100 U. S. 704. 


28. Presentment for acceptance is required. Under the Nego- 
tiable Instruments Law, where a bill is payable elsewhere than at 
the residence or place of business of the drawee, the bill must be 
presented for acceptance. N. IL. L., See. 240. 
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29. As a general rule the drawee of a bili is not liable until he 
has accepted the bill. 


30. In iegal effect the instrument is a draft on the principal 
drawn by himself. The holder may treat it as a promissory note and 
the principal is liable without acceptance. First National Bank v. 
Home Ins. Co., N. Mex., 113 Pac. Rep. 815. 


31. It has been held that such presentment is sufficient to charge 
the parties. Oxford Bank v. Davis, 4 Cush. (Mass.) 188. 


32. Where presentment for acceptance is required the holder 
must present the bill for acceptance or negotiate it within a reason- 
able time. N. I. L., See. 241. 


33. There is no fixed rule as to what constitutes a reasonable 
time. The time allowed for presentment depends upon the circum- 
stances of each particular case. 


34. He should promptly present the bill for acceptance and as 
soon as possible thereafter present it for payment. In such a ease 
the delay caused by presenting the bill for acceptance before pre- 
senting it for payment is.exeused. N. I. L., See. 244. 


35. Although presentment for acceptance is not necessary the 
holder may present the bill and if acceptance is refused the bill 
is dishonored. Nat. Park Bank v. Saitta, 127 N. Y. App. Div. 624. 


36. Presentment for acceptance is excused in such ease, but the 
holder may present the biil for acceptance to the executor or ad- 
ministrator of the drawee, if one has been appointed. N. I. L., See. 
242, 245. 


37. The bill should be presented to both drawees, unless one of 
them has authority to accept for the other. N. I. L., See. 242. 


38. It.is invalid. N. I. L., See. 243. 


39. Presentment for acceptance may be made on Saturday 
before 12 o’ciock noon, when the entire day is not a holiday. N. I. 
L., See. 243. 


40. At the drawee’s residence or place of business. The place of 
payment is not material until after acceptance. Boot v. Franklin, 3 
Jolins (N. Y.) 207. 


41. He must treat the bill as dishonored and immediately take 
proper steps (protest or notice of dishonor) to charge the drawer 
and indorsers. No presentment for payment is necessary. N. I. L., 
See. 247, 248. 





STATUS OF BANK DIRECTOR WHO SELLS 
HIS STOCK 


A Consideration of the New York Statutes and Decisions Showing 
That a Bank Director, Who Sells His Shares, Ceases to 
Be a Director, Even Though He Subsequently 
Repurchases the Shares 


By FRANK P. WOGLOM of the New York Bar. 


The Banking Laws of New York, similar to the laws in other 
states, make the ownership of stock in a bank a qualification for 
holding the office of director in the bank. In New York the statute 
expressly provides that a bank director who hypothecates, pledges 
or sells his qualifying shares, ceases to be a director and is not eli- 
gible for re-election for one year after the next succeeding annual 
election. 

The question under consideration is the status of a director who, 
having sold his shares. subsequently purchases the same or other 
shares, sufficient in number to qualify him as a director. 

The sections of the New York Banking Law directly in point 
are as follows: 

See. 123. Qualifications and disqualifications of directors—Each 
director must be a citizen of the United States, and at least three- 
fourths of the directors must be residents of this state at the time 
of their election and during their continuance in office. If at a 
time when not more than three-fourths of the directors are resi- 
dents of this state, any director shall cease to be a resident of this 
state, he shall forthwith cease to be a director of the bank and his 
office shall be vacant. Every director of a bank having a capital of 
fifty thousand dollars or over shall be a stockholder of the bank 
owning in his own right an amount equai to at least one thousand 
dollars in value, and of a bank having a capital of less than fifty 
thousand dollars, a stockholder in his own right in an amount equal 
to at least five hundred dollars in value; and every person elected 
to be a director who, after such election, shall hypothecate, pledge 
or cease to be the owner in his own right of the amount of stock 
aforesaid, shall cease to be a director of the bank and his office 
shall be vacant, and he shall not be eligible for re-election as a di- 
rector for a period of one year from the date of the next succeed- 
ing annual meeting. 

See. 124. Oath of directors—Each director, when appointed or 
elected, shall take an oath that he will, so far as the duty devolves 


on him, diligently and honestly administer the affairs of the bank, 
825 





826 THE BANKING LAW JOURNAL 


and will not knowingly violate, or willingly permit to be violated, 
any of the provisions of law applicable to such bank, and that he is 
the owner in good faith and in his own right, of shares of stock of 
the value required by this article, subscribed by him or standing in 
his name on the books of the bank and that the same is not hypo- 
theeated, or in any way pledged as security for any loan or debt, 
and, in case of re-election or reappointment, that such stock was not 
hypothecated, or in any way pledged as security for any loan or 
debt during his previous term. Such oath shall be subscribed by 
the director making it, and certified by an officer authorized by law 
to administer oaths, and immediately transmitted to the superintend- 
ent of banks. 

See. 125. Tenure of office of directors—The directors shall, 
unless sooner removed or disqualified, hold office until the next 
annual meeting of stockholders, and until their successors are elected 
and have qualified. 

See. 126. Vacancies in board of directors.—All vacancies in the 
office of director shall be filled by election by the stockholders 
except as hereinafter provided. Vacancies not exceeding one-third 
of the whole number of the board may be filled by the affirmative 
vote of a majority of the directors then in office, and the directors 
so elected may hold office until such vacancies are filled by the 
stockholders at a special or annual meeting; or when the number of 
directors required is nine or more, two vacancies may, with the con- 
sent of the superintendent, be left unfilled until the next annual 
election, and when the number of directors required is more than 
five and less than nine, one vacancy may, with the superintendent’s 
consent, be left unfilled until the next annual election. 

Referring to the construction to be placed upon section 123 
above set forth, the Attorney General says (Opinion of Attorney 
Generali 1896, page 203) where the question submitted to him was 
as to the effect of a director hypothecating his stock: 

“‘The intent of the statute, in my judgment, is that every di- 
rector of such a bank shall be the absolute owner’”’ of the requisite 
number of shares; ‘‘and that he shall continue to be to that extent 
at least financially interested in a banking corporation while acting 
as a director thereof.’’ After pointing out that ‘‘the rights of the 
pledges in the stock hypothecated would be paramount to those of 
the nominal owner of such stock,’’ he concludes, ‘‘When this condi- 
tion of affairs is presented, the office should be deemed vacant.’’ 

While there has not been any construction of the above cited 
sections of the Banking Law, by the courts, upon the question 
under consideration, former Section 20 of the Stock Corporation 
Law, which eontained a provision almost identical with that now 
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applicable only to banking corporations, has been frequently before 
the courts for construction. While this seetion of the Stock Cor- 
poration Law has been amended (Laws 1901. chap. 354, amending 
former Section 20. [now See. 25] of the Stock Corporation Law) so 
far as stock corporations in general are concerned, the decisions 
while that law was in foree are valuable in ascertaining the mean- 
ing and effect of the provisions of the Banking Law. " 

In Matter of Ringler & Co., 204 N. Y. 30, at page 36, the Court of 
Appeals says: ; 

‘‘Until the year 1901, the statutes of this state relating to the 
affairs of ordinary business corporations provided that the directors 
or trustees of such companies should be stockholders to the extent of 
at least one share of stock. It has been judicially declared that the 
legislative policy underlying this provision of the statutes was to 
commit the management of corporations to those only who have a 
personal pecuniary interest in the conduct of the business. * * * 
In 1901 the legislative policy in regard to this class of corporations 
was changed to the extent of providing that directors (trustees) 
shall be stockholders, unless otherwise provided in the certificate of 
incorporation or by-laws adopted at a stockholders meeting.’’ 

In Sinclair v. Fuller, 158 N. Y. 607, the Court said: 

‘*The question up for decision is, was the defendant on the 21st 
day of December, 1894, a director of the corporation? * * * 

‘The defendant was a director in the year 1893, and in the ab- 
sence of the election of his successor by the stockholders of the cor- 
poration, there were two methods by which he could cease to be a 
director; first, by resigning the office, which he could at any time 
do, and second by an absolute sale of all his stock.’’ The twentieth 
section of the Stock Corporation Law provides: ‘‘If a director shall 
cease to be a stockholder his office shall become vacant.’’ 

The court referred to its decision in C. N. Bank v. Colwell, 132 
N. Y. 250, where under a statute similar to section 20 the court held 
that the statute was self executing and that a director who disposed 
of all his stock ceased thereby to be a director, and continues its 
opinion as follows: 

“It is obvious that the language employed in section twenty of 
the Stock Corporation Law is still more direct and positive than that 
of the Act of 1875 which was before the court in the Colwell case. 
There the requirement was that directors should be stockholders to 
the extent of five shares, not only at their election but through their 
term of office, and the court held that whenever they ceased to be 
stockholders, as required by the statute, their office ceased. but 
under this statute the legislature declares that if a director ceases to 
be a stockholder his office shall become vacant.”’ 
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While the legislative policy in regard to the qualifications of a 
director of a business corporation has been changed to some extent, 
the section of the Banking Law providing that every director of a 
bank shall be a stockholder of the bank and shall cease to be a di- 
rector and his office shall be vacant upon disposing of his stock was 
allowed to remain, and the Legislature of this State, apparently, not 
satisfied with that provision alone, in 1914 added to the section the 
clause that such director shall not be eligible for re-election as a di- 
rector for a period of one year from the date of the next succeeding 
annual meeting. 

‘The conclusion that a director, upon the saie of all his stock, for- 
feits his office and that such office on the happening of that event 
immediately becomes vacant, finds support in the decisions of the 
courts of other jurisdictions. 

In Cupit v. Park City Bank, 20 Utah Reports 292, it appeared 
that a director of the bank borrowed money from the bank in con- 
travention of a statute of the State of Utah, prohibiting such a loan 
and which statute further provided that the office of any director 
who did any act forbidden by the statute ‘‘immediately thereupon be- 
comes vacant.’’ It was held that the statute was self-executing and 
that from the time of the first loan the office of the director became 
vacant by operation of law. 

In Bartholomew v. Bentley, 1 Ohio State 37, it was held that 
where a director of a bank has assigned all his stock, and ceased to 
be a stockholder, by the positive terms of the law, he ceased to be a 
director. 

As it clearly appears that the office of director became vacant 
upon the sale of all the stock belonging to the former director, the 
fact that said former director subsequently purchased a sufficient 
number of shares of the bank to make him eligible for the office of 
director, is immaterial at this time, for under the statute (Sec. 123) 
such former director would not be eligible for re-election as a di- 
rector for a period of one year from the date of the next succeeding 
annual meeting. 





ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


FEDERAL RESERVE BANK CANNOT BE EN- 
JOINED FROM PRESENTING CHECKS OVER 
COUNTERS OF NON-MEMBER BANKS 


American Bank & Trust Co. v. Federal Reserve Bank of Atlanta, 
United States Circuit Court of Appeals, November 19, 1920. 


The Federal Courts have jurisdiction over an action by or 
against a Federal Reserve Bank. A Federal Reserve Bank is not 
a national banking association within the meaning of the Judicial 
Code, which makes national banking associations citizens of the 
states in which they are located. 

Under the provisions of the Federal Reserve Act a Federal Re- 
serve Bank may, in collecting checks deposited with it, present 
such checks for payment over the counters of non-member drawee 
banks, which refuse to remit at par for such checks through the 
mails, and in so doing does not violate any of the rights of the 
drawee banks. 


Smith, Hammond & Smith, Stevens, MeCorvey & McLeod, Till- 
man, Bradley & Morrow, Orville A. Park, and Watkins & Watkins, 
for appellants. 

Hollins N. Randolph and Robert S. Parker, for appellees. 

Before WALKER and BRYAN, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge—This is an appeal from a decree in 
equity of the District Court of the United States for the Northern 
District of Georgia, dismissing the~ bill or petition for want of 
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equity. The suit was originally brought in the Superior Court of 
Fulton County, Georgia, and was removed to the District Court of 
the United States for the Northern District of Georgia, by the ap- 
pellee, the Federal Reserve Bank of Atlanta. The appellants were 
State banks of Georgia, not members of the Federal Reserve System. 
The relief prayed for in the petition filed in the State Court, was an 
injunction against the appellees, restraining them from collecting 
ehecks drawn on appellants ‘‘except in the usual and ordinary 
channel of collecting checks through correspondent banks or clear- 
ing houses,’’ the purpose being to prevent collection through agents 
presenting the checks over the banks’ counter. The appellants 
moved to remand the cause to the State Court which was denied, 
and the bill was dismissed on the appellees’ motion to dismiss for 
want of equity. The appeal presents the questions of the correctness 
of the rulings of the District Court (1) in refusing to remand the 
ease, and (2) in dismissing the bill on the merits. 

(1.) The jurisdictional amount is conceded to be present. There 
was no diversity of citizenship claimed. -Removal was granted be- 
cause the cause was considered to be one arising under the Constitu- 
tion and laws of the United States. This because (1) the defendant, 
the Federal Reserve Bank, was incorporated under an Act of Con- 
gress, and was neither a railroad corporation, nor a national bank- 
ing association; and (2) because the appellants’ petition or bill, as 
amended, introduced a federal question into the record, in that it 
‘charged the acts of the defendants, sought to be enjoined, to be 
ultra vires of the powers of the appellee, the Reserve Bank, granted 
by the Federal Reserve Act and its'‘amendments. If the District Court 
had original jurisdiction of the cause of action for either or both of 
the reasons mentioned, the cause was properly removed. The ap- 
pellants contend that the Federal Reserve Bank is a national banking 
association, the presence of which as a party defendant would not 
introduce a question arising under the laws of the United States, and 
that there is no other such question presented by the appellants’ pe- 
tition or bill. 

We think the United States District Court had original jurisdie- 
tion of the cause of action for both of the reasons assigned. The case 
of Osborn vs. Bank of the United States, 9th Wheat. 738, supported 
by many subsequent decisions of the Supreme Court, settles the ques- 
tion of the jurisdiction of the Federal Court in eases in which one 
of the parties is a corporation, which owes its creation to an Act of 
Congress, unless another Act of Congress has withdrawn such juris- 
diction. Nor is it important whether the federal incorporation occu- 
pies the position of plaintiff or of defendant in the action. This is 
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true unless a long line of Supreme Court decisions, in which juris- 
diction was sustained upon this ground, without reference to the 
position of the corporation in the line-up of the parties, be disre- 
garded. From this, follows the right of a federal incorporation, 
made a defendant in a cause in a State Court, to remove the cause to 
the Federal Court, unless prohibited by an Act of Congress. Texas 
& Pacifie Railway Co. vs. Cody, 166 U. S. 606-609; Washington & 
Idaho R. R. Co. vs. Coeur D’Alene Ry. Co., 160 U. S. 177-193. Con- 
gress has withdrawn jurisdiction only in cases of railroad companies 
and national banking associations. The contention of appellants is 
that the Federal Reserve Bank of Atlanta is a national banking asso- 
ciation within the meaning of the Act of July 12th, 1882, C. 290; 
the Judiciary Act of March 3rd, 1887, as corrected by the Act of 
August 13th, 1888, C. 886, See. 4; and by Section 24 of the Judicial 
Code of 1911. The prohibiting clause of the latter is:—‘‘and all 
national banking associations established under the laws of the 
United States shall for the purpose of all other actions against them, 
real, personal, or mixed, and all suits in equity, be deemed citizens 
of the States in which they are respectively located’’. If this lan- 
guage applies to the Federal Reserve Banks, it withdraws jurisdic- 
tion from the Federal Courts, in cases in which they are parties, and 
in which no other ground of jurisdiction appears in the record. We 
do not think it can be held to apply. At the time of the original 
limitation of jurisdiction in the Act of July 12th, 1882, and at 
the time of its renewals in the Judiciary Act of 1887, and in the 
Judicial Code of 1911, Federal Reserve Banks were unknown. The 
only national banking associations, then existent, were the national 
banks organized under the national banking laws. The question is 
whether Congress intended to include within this designation banks 
to be subsequently created of the nature of the Federal Reserve 
Banks. The answer will depend upon the result of a comparison 
instituted between the national banks and the reserve banks, and is 
to be determined, not so much by points of identity (for all banks 
have many such) but by points of difference. The important dif- 
ferences between national banks and reserve banks, so far as the 
solution of this question is concerned are (1) the disparity in the 
number of each class and (2) that the reserve banks are banks of 
deposit and discount for other banks only and not for the general 
public. There are many other important differences but we think the 
two mentioned are determinative. The one class, small in number, 
acts as governmental fiscal agencies with no general clientele; the 
other ciass serves the public generally and locally, and are neces- 
sarily numerous. That all the provisions of the National Banking 
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Act could be made applicable appropriately or safely to the class of 
reserve banks, is clearly impossible. Yet the same reasoning that 
would apply the limitation of jurisdiction imposed upon national 
banks to reserve banks would make it necessary to apply all other 
limitations against and grants in favor of national banks to reserve 
banks. If the reserve banks are national banking associations within 
the meaning of the Act of July 12th, 1882, and its successors, for 
one purpose, they are so for all purposes of the national banking 
laws. Such a conclusion would be a dangerous one, and lead to un- 
forseeable consequences. We think it safer to conclude that Con- 
gress intended national banking associations to include only those 
that were then being created or those of a kindred nature 
that might thereafter be created; and that the differences between 
ordinary banks of deposit and discount with the publie as customers 
and banks whose only permissible stockholders and customers are 
the government and other banks, and which are more governmental 
agencies than private institutions, are not within the purview of na- 
tional banking associations, as contemplated by Congress when it 
enacted the limitation upon the jurisdiction of national banking as- 
sociations. In view of the paucity in number of the reserve banks, 
and their more intimate relation to the government, and their more 
remote contact with the general public, Congress may well have 
found reason not to withdraw the jurisdiction of the Federal Courts 
from them by reason of their federal incorporatoin; though it had 
done so in the case of national banks. There is no express with- 
holding of such jurisdiction. To imply it, would necessarily lead 
to other implications, so far reaching and difficult to anticipate, that 
we do not think it should be implied. 

If the fact of federal incorporation of the Reserve Banks confers 
jurisdiction on the Federal Court, the fact that the officers of the 
appellee bank are made individual co-defendants with it and that 
they are citizens of Georgia, does not prevent removal. Matter of 
Dunn, 212 U. 8. 374. 

(2). The amendment to the bill or petition of appellants charged 
that the acts of the appellees sought to be enjoined, if committed, 
would be committed in excess of the powers of the Federal Reserve 
Bank of Atlanta, and in violation of the provision of the Federal 
Reserve Act. Paragraph 9 of the amendment charges that ‘‘the 
coercive measures, now threatened, are not only not authorized or 
required by the terms of the Federal Reserve Act, which ineludes the 
charter of defendant reserve bank, but express provision is found 
therein for the performance of all clearing house functions, therein 
imposed in the regular way and through orderly banking channels, 
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applicable to non-member banks, as well as member banks. Where- 
fore plaintiffs charge that the threatened coercive measures are ultra 
vires the charter of defendant Reserve Bank and the execution 
thereof by the individual defendants would be illegal and should be 
enjoined.’’ The purpose of the petition or bill was not to enforce 
the collection of compensation for services availed of by the de- 
fendant reserve bank, at their reasonable vaiue under the common 
law right. It was to compel the defendant bank to avail itself of 
such services, or, as an alternative, to abstain from handling the 
plaintiff’s check for collection. The bill prayed that the defendant 
bank be enjoined from presenting petitioners’ or plaintiffs’ checks 
for collection in any but the usual way through correspondence 
and remittance. Section 13 of the Federal Reserve Act provided that 
**no such charges (for remission) shall be made against the Federal 
Reserve Banks.’’ Appellants’ contention is that this prohibition 
prevents the Federal Reserve Banks from expending money in any 
way for the collection and remission of the proceeds of checks and 
drafts, drawn on non-member and non-depositing banks and that 
any attempt to collect such checks and drafts, by presenting them 
over the counter to drawee banks, which would not remit fér them 
at par, was unauthorized and ultra vires of the powers of ‘the Re- 
serve Banks, under the Federal Reserve Act; and appelléiits ask 
that the defendant bank be enjoined from handling suck°¢hecks 
and drafts in the manner stated for that reason. Appéllé, the 
Reserve Bank, asserts its right under the same provisio#'bf the 
Federal Reserve Act, to collect such checks and drafts®by any 
method, provided it makes no payments to remitting banks for 
services in remitting. Plaintiffs’ cause of action was the alleged 
wrong asserted by them to be caused by such collections. One 
ground upon which the wrong was urged, is that the Reserve Bank 
is forbidden by the Reserve Act to make collection of checks and 
drafts in this manner. This presents for decision the proper con- 
struction of the quoted provisions of the Federal Reserve Act, and 
it was presented in the plaintiffs’ own statement of their cause of 
action in the amendment to the bill and not as suggested or anti- 
cipated defence which the defendants might be expected to set up 
as an answer to the plaintiffs’ cause of action. The solution of this 
question depends upon the construction to be given Sections 13 and 
16 of the Federal Reserve Act and not merely to a chartered power 
of the defendant bank. The plaintiffs having injected this federal 
question into their statement of their cause of action, the case was 
thereby made removable, as one arising under the laws of the United 
States. 
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We think the District Court of -the United States properly en- 
tertained jurisdiction for both reasons. 

Coming to the merits, the appellants’ cause of action is the 
prevention by injunction of the Federal Reserve Bank of Atlanta 
from collecting checks drawn on appellants’ banks, in any other 
way than by correspondence and the remitting of the proceeds of 
the check by the bank on which it was drawn. The usage of the 
complaining banks had been to make a deduction from the amount 
of the check in remitting the proceeds to cover the so-called ‘‘ex- 
change’’ or cost of remitting. This charge could only be applied 
in cases in which the check was forwarded through the mails to the 
drawee bank. If the check was presented over the counter of the 
drawee bank either by the payee or his agent, the full amount of 
the check was required to be paid, and the drawee bank was de- 
feated in its endeavor to collect exchange on it. The purpose of the 
bill was to prevent the Federal Reserve Bank from handling checks 
on appellants and on other non-member state banks except through 
the regular channel of correspondence or clearing. Section 13 of 
the Federal Reserve Act as amended, prohibited the Federal Reserve 
Bank from paying for the cost of remission. Consequently it was 
disabled from collecting through the regular channel from all banks 
which ;insisted on deducting for the cost of remission. In the case 
of all such;banks it had the alternatives of not handling their checks 
at all or of,presenting them for collection over the counters of the, 
drawee bamks by agents, express companies or the postal authorities. 
One contention of the appellants is that the Federal Reserve Act 
prohibited the Reserve Banks from handling any check, the collee- 
tion of which entailed any expense, to whomsoever payable; and 
that their endeavor to collect checks by presenting them at the 
counter of the drawee was ultra vires, because expense was neces- 
sarily incident to that method. Another contention of appellants is 
that though the Federal Reserve Bank had the lawful right to 
handle such checks it was making or intending to make an oppres- 
sive use of its right, by so exercising it as to amount to coercion or 
duress and with a wrongful and malicious motive. 


If the Federal Reserve Bank had availed itself of the services 
of the complaining banks in the remission of the proceeds of checks 
sent them for collection through the mails, in view of their known 
usage to deduct for exchange it would have been liable for the 
reasonable value of such services, except for the statutory inhibition 
against it. The purpose of the bill, however, is not to collect com- 
pensation for services rendered and to which the banks had a prop- 
erty right; but to compel the Federal Reserve Bank to avail itself 
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of services, which it was unwilling to and disabled from accepting, 
by restraining it from using any method which did not require the 
use of such services. Complaining banks had no property right that 
was infringed by the refusal of the Federal Reserve Bank to avail 
itself of their services in remitting or that a court of equity could 
be called upon to protect. It was under no legal duty to accept 
the services of the complaining banks, even had there been no 
statutory obstacle to its doing so. It also had the legal right to 
present the checks of the complaining banks to them for payment 
singly or in numbers over their counters and it was the absolute 
duty of the complaining banks to pay the full amount of such 
checks without deduction, when so presented. This is disputed by 
appellants only because of the statutory prohibition against the 
Federal Reserve Banks paying the cost of remission of the proceeds 
of checks collected by it. It is contended that this provision not 
only prohibited the Reserve Banks from paying exchange to re- 
mitting banks on which the checks were drawn; but also from 
paying expense of any kind or to any person for collecting checks; 
and that, as a consequence the Federal Reserve Banks were without 
power to handle any checks for collection, where such collection was 
attended with expense of any kind. If so, it would follow that the 
endeavor to collect checks over the counter through paid agents was 
within the prohibition of the Federal Reserve Act as amended and 
ultra vires. Whether appellants’ construction of the prohibiting 
clause is correct depends upon the purpose it was intended to sub- 
serve. Appelients’ contention is that its purpose was to conserve the 
assets of the Reserve Bank. Appellees’ contention is that it was to 
aid in accomplishing a uniform par clearance system. In view of 
the purpose of Congress to effect the latter object, we think the 
appellees’ construction is the correct one, and that the prohibition is 
limited to a charge against and payment of the charge to a remitting 
bank, and does not prevent the Federal Reserve Banks from expend- 
ing money for collection of checks in any other way in an endeavor 
to accomplish a uniform system of par clearance. It follows that 
the acts of the Federal Reserve Bank complained of are within its 
legal powers. Conceding that they were ultra vires solely because 
entailing an unauthorized disposition of the banks’ assets, the appel- 
lants and intervenors, who were neither stockholders nor creditors 
of the Reserve Bank, would have no standing to complain of such & 
disposition, because of a collateral injury to them. The right to 
make complaint on that ground would be confined to the United 
States or to individuals who were injured by the depletion of the 
banks’ assets. If the purpose of the prohibition was altogether to 
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save expense to the Federal Reserve. Banks and if the Statute 
evinced no policy to prevent the Reserve Banks from handling 
ehecks of non-members and non-depositing banks, if it incurred no 
expense; the mere incidental injury that appellants suffered from 
the handling of such checks, would give it no right to complain of 
an expenditure from which it could suffer no injury. The Federal 
Reserve Act does not only not evince a purpose to deny to the 
Reserve Bank the power to collect checks of non-member and non- 
depositing banks, but exhibits a general policy to encourage a uni- 
form and universal system, of par clearance, which could only be 
accomplished by conferring power upon the Reserve Bank to handle 
checks drawn on all banks upon any terms that might be essential 
except the payment to the remitting bank of compensation for re- 
mitting. 

The.appellants contend further that, even if the Federal Reserve 
Bank had the right to handle checks of non-member banks by pre- 
senting over the counter, it could not exercise that right oppres- 
sively; that it was threatening to do so, and should therefore have 
been enjoined. The prayer of the bill is not limited to an oppressive 
use of the method complained of but extends to any use of it what- 
soever. The bill seeks to enjoin the appellee bank ‘‘from collecting 
or attempting to collect any check against petitioners or against 
any other bank in like condition, who may become a party hereto, 
except in the usual and ordinary channel of collecting checks 
through correspondent banks or clearing houses, said channels being 
well established and well understood by defendants and all others 
familiar with the banking business.’’ Appellants’ complaint is of 
the method and not of an abuse of it. The effect of the writ prayed 
for would be to entirely prevent the appellee bank from collecting 
checks in any other way than by transmission to the drawee bank, 
and the remission of the proceeds by the drawee bank through the 
mails; and so to prevent their collection by presentation over the 
counter even though presented regularly and without accumulation. 

The right to the relief sought is also based upon the doctrine of 
conspiracy. An illegal conspiracy is not predicable upon the doing 
of a lawful thing by lawful means, even when done in concert or 
combination. The bill fails to show a concert or combination that 
would amount to a conspiracy in law, though its object or the 
means by which it was to be accomplished were unlawful. The acts 
complained of were those of the defendant, the Federal Reserve 
Bank. No legal conspiracy could exist between it and its officers the 
other defendants. The amended bill charges a conspiracy between 
the Federal Reserve Bank of Atlanta and the Federal Banks of 
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other districts, upon the theory that all the Federal Reserve Banks 
are under control of the Federal Reserve Board. The Federal Re- 
serve Banks of other districts have no power to act upon the. peti- 
tioners or the intervenors. Their jurisdiction in that respect is 
confined to their own @istricts. Being without power to injure the 
complaining banks they could not be members of a conspiracy 
against such banks. The members of the Federal Reserve Board are 
not charged as conspirators. That other Federal Reserve Banks had 
taken coercive steps against State Banks in their districts to enforce 
the par clearance policy, as charged on hearsay information in the 
amended bill, has no bearing on the cause of action relied upon by 
appellants in this case. Appellants can take nothing from the doc- 
trine of conspiracy. 

The principle that one must so use his property as not to un- 
necessarily and maliciously injure his neighbor, even though his act 
is otherwise lawful, is also invoked. Conceding that the accumulat- 
ing of checks, and their presentation, when accumulated, with the 
intent to embarrass and injure the drawee bank, might constitute an 
actionable wrong and one that might be prevented by injunction; 
we do not think the amended bill presents any such case. There is 
no specific charge.in the bill of any threat to present the checks in 
‘any accumulated or oppressive manner ,on which a court of equity 
would be justified in acting. Nor does the bill charge the appellee 
bank with acting from a merely malicious motive if that is material. 
It does aver that the purpose of the appellee was to compel the 
appellants to accept the lesser of two evils and to remit at par for 
checks drawn upon it. If this charge was borne out by the exhibits, 
which it is not, it would not constitute legal duress, on which a 
legal complaint could be predicated. The exhibits show that the 
adoption of a system of universal par clearance was advocated in 
good faith by the appellee bank as a proper banking policy, and as 
well by Congress and the Federal Reserve Board. The adoption of 
appropriate means by the appellee bank to accomplish this end can- 
not with any propriety be attributed to malice on its part against 
appellants and other banks in like condition. Nor does the adoption 
of the method of presenting checks over the counters of the drawee 
bank imply an attempt to coerce them into becoming member or 
depositing banks. The Federal Reserve Bank was interested to 
supply a universal clearance at par for its member and depositing 
banks. It could accomplish this only by accepting from its member 
and depositing banks all checks tendered it by them upon whatever 
banks drawn. If drawn upon a non-member and non-depositing 
bank, which refused to remit at par, it was disabled under the 
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statute from handling such checks through the method of trans- 
mission of the checks and remittanee ofthe proceeds through the 
mails. It could only collect such checks by presentation in person 
to the drawee bank. It is therefore reasonable to suppose that its 
declared purpose of making such presentations was in furtherance of 
its policy of furnishing complete clearing facilities to its member 
banks, and was not for the purpose of injuring or destroying the 
drawee banks, or of coercing them into becoming member or de- 
positing banks with it. It constituted an essential step without 
which universal par clearance was not possible of accomplishment. 

We conclude that the District Court had jurisdiction and that its 
decree dismissing the bill for want of equity was without error and 
it is therefore affirmed. 


DISCOUNTING DRAFT ATTACHED TO BILL 
OF LADING 


National Bank of the Republic v. Hines, Supreme Court of Wash- 
ington. 192 Pac. Rep. 899. 


A junk dealer sold four carloads of junk, to be shipped to the 
purchaser at Seattle, under straight bills of lading. Although he 
had been paid for the junk the dealer made the shipment under 
order bills of lading, and drew a draft on the purchaser, which 
he attached to the bills and discounted with a bank at Salt Lake 
City. Part of the proceeds of the draft was applied to the 
drawer’s overdrafts on the bank. The purchaser refused to honor 
the draft and obtained from the junk dealer an order releasing 
the cars, on which the railroad company delivered the cars with- . 
out taking up the bills of lading. The bank sued the railroad 
company and the purchaser for the amount of the draft, less a 
certain amount which had been previously paid thereon. It was 
held that the railroad company was liable for the amount sued for 
without deduction for the amounts applied to the drawer’s over- 
drafts and that the railroad was entitled to judgment against the 
purchaser for a like amount. 


Action by the National Bank of the Republic against Walker D. 
Hines and Alaska Junk Co. Judgment for plaintiff for a sum 
less than the amount claimed, and plaintiff appeals. Reversed and 
remanded, with directions to enter judgment for the full amount 
sued for. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 129. 
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Donworth, Todd & Higgins, of Seattle, for appellant. 

Reynolds, Ballinger & Hulsen and C. H. Winders, all of Seattle, 
for respondents. 

BRIDGES, J.—This action was brought by the appellant against 
the respondent Hines, as Director General of Railroads, to recover 
the value of three carloads of scrap iron. The amount sued for is 
$2,080. Subsequently to the bringing of the action the respondent 
Alaska Junk Co. was made a party defendant at the demand 
of the Director General. The case was tried to the court without a 
jury, and resulted in a judgment in favor of the appellant and 
against the respondent in the sum of $868.45, and also a judgment 
in favor of the respondent Hines and against the junk company in 8 
like amount. The judgment further provided: 


**That if any other further or additional judgment in this cause 
be entered in favor of the plaintiff and against said defendant 
Walker D. Hines, Director General of Railroads, as operating the 
Northern Pacific Railway, then it is further ordered, adjudged, and 
decreed that he do have, as against the Alaska Junk Co., a judgment 
for any additional amount which may be entered against him in 
favor of the plaintiff, on account of any of the matters and things 
involved in this action.’’ 


It is from this judgment that the bank has appealed. 

The following is the substance of the facts: 

The appellant is a banking institution, doing business at Salt 
Lake City, Utah; ‘the respondent Walker D. Hines was, at the time 
of the commencement and trial of this case, Director General of 
Railroads; the respondent Alaska Junk Co. is a corporation doing a 
general junk business in the city of Seattle, Wash. In June, 1918, the 
junk company purchased, or agreed to purchase, from one Rosen- 
blatt, doing business in Salt Lake City, approximately 800 tons of 
junk, to be delivered at Seattle. Prior to the delivery, the junk 
company paid Rosenblatt all, or a substantial portion, of the contract 
price. There was an understanding between them that the junk was 
to be shipped to the Alaska Junk Co. by straight bill of lading; none 
of the other parties to the action, however, had any knowledge of 
the contract. 

During the last days of August and the first days of September, 
1918, the respondent Hines, operating the Northern Pacific Railway, 
received from Rosenblatt, at Phillipsburg, Mont., four cars loaded 
with scrap iron, for transportation to Seattle. Respondent Hines 
issued to Rosenblatt four-separate bills:of lading, one covering each 
ear, each showing consignment to Rosenblatt at Seattle, notify 
Alaska Junk Co., and each showing the weight of the car, subject 
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to correction. The fourth bill of lading figures in this case only in- 
directly. The railroad company did not have at the places of ship- 
ping these cars any facilities for weighing the cars, and their weights 
were estimated. When the cars reached Missoula, however, on their 
way to Seattle, they were weighed, and found to contain a less num- 
ber of pounds than those designated in the bills of lading. 
Thereafter, and on September 10, 1918, Rosenblatt drew a draft 
on the Alaska Junk Co. in favor of the appellant for $3,730, and 
attached thereto the four order bills of lading. This draft, with 
bills of lading attached, was delivered to the appellant at its bank- 
ing house, and at the same time the appellant gave Rosenblatt’s pri- 
vate account at the bank credit for the full amount of the draft. 
There was no agreement of any character between the parties con- 
cerning the draft and bills of lading other than such as would arise 
from the transaction as above outlined. Rosenblatt was a regular 
customer of the bank. In due course the appellant sent the draft 
with bills of lading attached to the Union National Bank at Seattle 
for the purpose of collection. The last-named bank presented the 
draft, together with the attached bills of lading, to the respondent 
junk company, which refused to honor the draft, or take up the bills 
of lading. They were then returned by the Seattle bank to the ap- 
pellant at Salt Lake City. Shortly thereafter the junk company 
wired Rosenblatt to come to Seattle. When he arrived there the junk 
company took him to task about his conduct in drawing the draft 
and making the shipment by order bills of lading. It contended to 
him that the agreement was that the shipment was to be made direct 
to them because they had already paid him the purchase price of 
the shipment. They then procured Rosenblatt to make an order to 
the railroad company to release the three cars to the junk company 
(some other disposition, not shown by the record, having previously 
been made of the fourth car). Thereafter the cars were so released 
to the junk company without the bills of lading being surrendered. 
In order to get the cars the junk company was required to, and 
did, pay the freight thereon in the sum of $560.06. The total weight 
of the three cars, according to the bills of lading, was 160,000 
pounds; the actual weight, as determined by the railroad company 
at Missoula, was 138,100 pounds. The actual value of the three 
ears at Seattle was $2,243.88. Prior to the bringing of this suit the 
appellant had been paid $650 on account of the fourth car, which 
is not involved here, and which amount was credited to the draft, 
leaving unpaid thereon $2,080. At the time the draft was drawn 
and delivered to the appellant, Rosenblatt had overdrawn his ac- 
count at the bank in the sum of $849.15. Prior to the time the bank 
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received the draft for $2,730, it had cashed another draft (without 
bill of lading attached) drawn by Rosenblatt for $1,000, and had 
eredited his account at the bank with that sum, but on the date the 
draft in question here was drawn the $1,000 draft was returned 
uncollected, and the bank charged that amount, to wit, $1,000, back 
to Rosenblatt’s account. At the time the bank received notice. that 
the draft involved here had been dishonored, Rosenblatt had to his 
credit in the bank $12.40. 


It would seem that thé trial court arrived at its judgment in the 
sum of $868.45 in the following manner: It deducted from the face 
of the draft in suit, to wit, $2,730, Rosenblatt’s overdraft of $849.15 
and the amount of the dishonored $1,000 draft, making a total of 
$1,849.15, and added to this sum the $12.40 still to Rosenblatt’s 
credit, thus making a deduction of $1,861.55 from the face of the 
draft, to wit, $2,730, leaving $868.45, for which amount judgment 
was given. 

The elaborate briefs of the various parties have attacked the 
questions involved here from various angles. It is contended by the 
appellant that it was the purchaser, and became the absolute owner, 
of the draft and the bills of lading, and that therefore the respon- 
dent Hines has unlawfully appropriated its property, and it is 
entitled to recover the full amount remaining unpaid on the draft. 
It further contends that the condition of Rosenblatt’s private ac- 
count with the appellant bank has nothing to do with the case. The 
respondent junk company contends that the appellant took the draft 
only for collection, and that it did not become the owner thereof, 
nor of the bills of lading, and that appellant actually advanced only 
$868.45 in cash for or on the draft; the remainder of the amount 
going to discharge the Rosenblatt overdraft, and consequently ap- 
pellant has been injured only in the sum of the difference between 
the amount of the draft and the amount which went to pay the 
overdraft, to wit, $868.45, which is the amount of the judgment 
given by the trial court. The railroad company and the junk com- 
pany contend that, in any event, judgment cannot be given appel- 
lant for a sum greater than the value of the scrap iron at Seattle, 
less the freight thereon. We do not find it necessary to follow the 
various arguments in detail. 

The ease and the facts thereof very closely resemble and are 
largely controlled by the case of Vickers v. Machinery Warehouse, 
ete., Co., 191 Pac. 869. Had that case been decided at the time of 
the presentation of this case to us, doubtless the briefs and argu- 
ments of the various parties to the case would have been materially 
different. In that case we said: 
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‘‘Much the greater number and weight of authorities is to the 
effect that, where one brings a check or draft to his bank, and such 
check or draft is made payable to the bank or is unrestrictedly in- 
dorsed to it, and requests that the amount thereof be put to his 
credit subject to his private check, and the bank complies therewith, 
and nothing else is said or done, it will be conclusively presumed 
that the bank has become the unqualified and absolute purchaser and 
owner of the check or draft, and consequently the absolute and un- 
qualified owner of any proceeds to be derived therefrom. We think 
the theory is sound. It agrees with the idea and view generally ac- 
cepted by business; it is the natural and unstrained construction of 
the action of the parties, and has the additional virtue of definitely 
fixing and at once defining the legal relationships of the parties in 
many check and draft transactions.’’ 


The facts bring this case squarely within what was said in the 
Vickers Case, and under the rule of that case it must here be held 
that the appellant became the absolute owner and purchaser of the 
draft given to it by Rosenblatt. Nor ean the fact that the appellant 
charged back to Rosenblatt’s account the amount of the dishonored 
$1,000 draft, and reserved the right to charge back the draft in- 
volved in this action, in the event it should not be paid, argue 
against the theory that appellant became the owner by purchase of 
the draft. We so expressly held in the Vickers Case, supra. 


We do not find it necessary to here decide whether the appellant 
became the owner of the bills of lading and the property they rep- 
resented, or whether it held them and the property as collateral 
security for the payment of the draft which it had purchased. The 
result in this case must be the same whichever way we might decide 
that question. We will therefore assume, for the sake of argument, 
the position most favorable to the respondent, to wit, that the bank 
held the bills of lading and the property represented thereby, as 
collateral security only. Under this theory, it cannot be contended 
that any person other than the appellant had the right to these 
bills of lading until the amount it was entitled to receive was 
paid, and it cannot be argued that the respondent Hines did not, 
wrongfully and unlawfully, surrender to the junk company the 
property represented by the bills of lading, or that the latter did 
not receive the junk wrongfully, at least, as to appellant. 

The further question, therefore, is, What is the amount of appel- 
lant’s injury because of such wrongful acts? Unquestionably, it is 
the amount which the appellant would have been entitled to demand 
on the draft. We cannot agree with the trial court that suck 
amount is the difference between the face of the draft and the 
amount of Rosenblatt’s overdraft. The purchase of the draft in 
suit was a separate and independent act; it had nothing to do with 
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and no connection whatsoever with any other business transactions 
between appellant and Rosenblatt. So far as the respondents are 
concerned the appellant stood as the purchaser and absolute owner 
of the draft, and was entitled to collect the whole of the same 
before any person got lawful possession of the bills of lading or the 
property which they represented. Rosenblatt had a right to pay 
what he owed the bank out of the money he received from the sale 
of the draft; and this is what was done when the bank charged back 
to Rosenblatt’s private account the amount the latter owed it. The 
transaction is no different than if the bank had paid Rosenblatt the 
cash for the draft, and the latter had then, out of such cash, paid 
the bank what he owed it on account of overdraft. To hold other- 
wise would be to deprive the bank of its rights as a purchaser and 
owner of the draft. From this it must follow that the appellant 
was entitled to receive the value at Seattle of the three cars of 
junk, up to the amount of its draft, to wit, $2,080. The trial court 
found that the value of the scrap iron at Seattle, after the payment 
of the freight, was $2,243.88. The testimony on the question of 
value is in a very unsatisfactory condition. We are unable to find 
anything to justify this finding of the court. Our conclusion is that 
the testimony shows that the value at Seattle of the material in 
question was the amount found by the court without or before the 
payment of the freight. In other words, that the value after freight 
paid was $1,684.44. 

Both of the respondents contend that the most the appellant 
wouid be entitled to recover would be the value after deducting the 
freight, because, it is argued, if the carloads of scrap iron had been 
turned back to it, it would have been required to pay the freight; 
that the amount of the freight money was a part of the value at 
Seattle. But it will be remembered that the appellant has sought 
recovery here only against respondent Hines, and that he had re- 
ceived his freight money before this suit was commenced, the same 
having been paid to him by the Alaska Junk Company when it 
wrongfully (at least as against the appellant and respondent Hines) 
obtained possession of the cars. It seems to us, therefore, to follow 
necessarily that the respondent Hines is in no position to contend 
that he should be liable only for the value, less the freight. Indeed, 
if the junk company had paid the draft and become rightfully pos- 
sessed of the bills of lading, and thereby had become rightfully 
entitled to the cars, it would have ‘been required to pay the freight 
bill of the respondent Hines before it could have gotten possession 
of the material. 

The respondent junk company contends that it has paid for the 





844 THE BANKING LAW JOURNAL 


junk and was the owner of it, and therefore rightfully obtained 
possession of it. While this may be true as between it and Rosen- 
blatt, it is not true as between it and the appellant. The latter did 
not know anything about the arrangements between the junk com- 
pany and Rosenblatt. Rosenblatt had possession of the junk, the 
bills of lading were issued to him, and he delivered them to the 
appellant. Our conclusion, therefore, is that the appellant is en- 
titled to recover up to the amount of its draft the value at Seattle 
of the three carloads of scrap iron without deduction for freight. 
Such value is $2,243.88, being an amount in excess of that found to 
be owing to appellant on its draft. 

The judgment is reversed, and the cause remanded, with direc- 
tions to enter judgment in favor of the appellant and against re- 
spondent Hines in the full amount sued for, and also a judgment in 
favor of respondent Hines and against respondent junk company 
for a like amount. 


PAYMENT OF CHECK BY DRAWEE BANK ON 
WRONGFUL INDORSEMENT 


Fidelity & Deposit Co. of Maryland v. Bank of Charleston, National 
Banking Association, United States Circuit Court of 
Appeals. 267 Fed. Rep. 367. 


The drawer of a check on the defendant bank, payable to the 
plaintiff company, delivered it to the company’s agent. The 
agent, without the knowledge or authority of the payee, indorsed. 
the latter’s name on the check, collected it from the drawee bank 
and retained the proceeds. It was held that, assuming that the 
bank had knowledge that the indorsement was unauthorized, it 
was liable to the payee for the amount of the check. 


In Error to the District Court of the United States for the 
Eastern District of South Carolina, at Charieston; Henry A. Mid- 
dleton Smith, Judge. 

Action by the Fidelity & Deposit Company of Maryland against 
the Bank of Charleston, National Banking Association. Judgment 
for defendant on sustaining demurrer to the complaint, and plaintiff 
brings error. Reversed. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 380. 
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_This is a civil action, instituted in the District Court of the 
United States for the Eastern District of South Carolina, by the 
Fidelity & Deposit Co. of Maryland against the Bank of Charleston, 
S. C., for damages, amounting to $5,000, with interest, for the con- 
version of a check. The facts as set forth in the complaint show: 

That F. W. Wagener & Co. delivered to T. Moultrie Mordecai, as 
agent of the deposit company, a check on the bank for $5,000, pay- 
able to the order of the deposit company; the check being given as 
collateral security and in consideration of the deposit company be- 
coming surety on a recognizance bond of one Keenan. That the 
said Mordecai, without the knowledge, permission, or consent of the 
deposit company, indorsed said check by indorsing thereon ‘‘ Fidelity 
& Deposit Co. of Maryland, by T. Moultrie Mordecai, Attorney in 
Fact,’’ and presented the check to the bank for payment. That the 
check was paid, and the bank charged such payment to the account 
of, and returned it to, the drawer. That Mordecai was not author- 
ized by the deposit company to indorse the check or collect the same, 
and payment to him by the bank was unwarranted, unauthorized, 
and without the knowledge or consent of the plaintiff, and that the 
bank knew or should have known that it had no right to make such 
payment. That Mordecai did not pay over to the deposit company 
the money so collected, nor has it received the same from any other 
source. 

These facts being set forth, the complaint then alleged that by 
reason of the above the bank had converted to its own use property 
of the plaintiff to the value of $5,000, which it refuses.to deliver to 
plaintiff, to his damage, and prays judgment accordingly. 

The defendant answered, and before trial served notice of oral 
demurrer to complaint, on the grounds that the complaint does not 
state facts sufficient to constitute a cause of action in that: 

(a) There is and was no privity of contract between the plaintiff 
and defendant in regard to the alleged check referred to in the 
complaint. 


(b) That the payee of a check has no right of action against the 
drawee, unless and until it accepts or certifies the same, which does 
not appear upon the face of the complaint to have been done in this 
case. 

(ec) That the duty and liability of the defendant bank, if any, 
by reason of the facts and circumstances alleged in the complaint, 
eta be to F. W. Wagener & Co. only, and not to the plaintiff 

erein. 


The demurrer was sustained, and the complaint dismissed, and 
the case comes here on writ of error. 


J. N. Nathans, of Charleston, S. C., and Washington Bowie, Jr., 
of Baltimore, Md. (Nathans & Sinkler, of Charleston, S. C., on the 
brief), for plaintiff in error. 

Frederick H. Horlbeck and Julian Mitchell, both of Charleston, 
S. C. (Mitchell & Smith, of Charleston, S. C., on the brief), for de- 
fendant in error. 
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Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The plaintiff in error will be referred to as plaintiff, and the de- 
fendant in error as defendant; such being the relative positions the 
parties occupied in the court below. 

The defendant, having filed a demurrer, thereby admitted all the 
allegations contained in the complaint, to wit, that Mordecai had no 
authority to indorse the check or collect the same; that the bank 
knew, or should have known, that it had no right to pay the check; 
that the bank came into possession of the check with that knowl- 
edge; that it charged Wagener’s account with the same, and there- 
upon came into -possession of the proceeds thereof, which were the 
property of the plaintiff, and it has not paid them over to the 
plaintiff, or any one authorized to receive the same, and refuses to 
do so; and that the bank turned over the check to the drawer. 

The vital question here is as to whether the conduet of the bank 
as respects the cashing of the check was such as to render it liable 
for conversion. Is it reasonable to contend that, where a bank 
eashes the check of another on the indorsement of a third party, 
who it knew was not authorized to make such indorsement, the 
bank should be exonerated on the ground that there was no privity 
between the payee of the check and the bank? Are the facts in 
this case, as alleged and admitted, in harmony with those of the 
decisions relied upon by counsel for defendant? In the case of First 
National Bank v. Whitman, 94 U. S. 343, 24 L. Ed. 229, it was held 
that the payee of a check, before it was accepted by the drawee, 
could not maintain an action against the bank on which it was 
drawn. The court, in that case, refers to the opinion of Mr. Justice 
Davis in the case of Bank of the Republie v. Millard, 10 Wall. 152, 
19 L. Ed. 897, as leaving little to add upon this subject by way of 
illustration or authority. It also deals with the question ‘of the 
acceptance of a check by a bank wherein it would be liable to the 
holder. There it appeared that the bank had made a weekly state- 
ment to the drawer of the check of deposits received and payments 
made, and had returned the check as having been paid. It also 
appears that the amount of the check was entered to the credit of 
the bank, and it was contended that this constituted in effect an 
application of the money of the drawer to the use of the holder of 
the check, thereby creating privity between the payee and the bank. 
In discussing this point, the court said: 


‘‘There is no suggestion in the evidence that either the bank or 
Mr. Spinner knew that the indorsement of the payee was unauther- 
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ized. The bank, we assume, would not knowingly. subject itself to 
the dangers and liabilities resulting from making payment to one not 
authorized to receive it.’’ 


Thus it will be seen that that case is easily distinguishable from 
the case at bar. In this instance, as we have said, it is admitted by 
the demurrer that the bank knew the indorsement was unauthorized. 
Therefore, with full knowledge that Mordecai had no right to in- 
dorse the check, it subjected itself to all dangers and liabilities that 
might oecur by making payment to one not authorized to receive it. 

The case of Laclede Bank v. Schuler, 120 U. S. 511, 7 Sup. Ct. 
644, 30 L. Ed. 704, affirms the doctrine announced in the Millard and 
‘Whitman Cases, supra. Mr. Chief Justice Fuller, in delivering the 
opinion of the court im the ease of St. Louis & San Francisco Rail- 
way Co. v. Johnston, 133 U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 68, 
which bears on this point, said: : 


‘It is settled law in this court that the holder of a bank check 
eannot sue the bank for refusing payment, in the absence of proof 
that it was accepted by the bank or charged against the drawer- 
(Bank of The Republic v. Millard, 10 Wall. 152; First National Bank- 
v. Whitman, 94 U. S. 343, 344; Laclede Bank v. Schuler, 120 U. S. 
511, 514). 5 ie ee 


In the case of Thompson v. Sioux Falls National Bank, 150 U. S. 
231, 14 Sup. Ct. 94, 37 L. Ed. 1063, it was alleged that the check 
had been issued by the bank (cashier’s check) for value received, 
and duly indorsed, and that plaintiff had lawfully come into pos- 
session of it in due course of business. The defense in that instance 
was that the check had not come lawfully into possession of the 
plaintiff in the usual course of business, and that its acquisition was 
ultra vires. Mr. Justice Brown, who delivered the opinion of the 
eourt, said: 


‘““We have not deemed it necessary to consider whether this 
check falls within the ciass upon which we have held that no action 
will lie in favor of the holder against the drawee before acceptance. 
Bank of Republic v. Millard, 10 Wall. 152; First Nat. Bank of 
Washington v. Whitman, 94 U. 8. 343; Bull v. Bank v. Kasson, 123 
N. Y. 105. In any view we have been able to take of this case, we 
think the question of plaintiff’s title to the check and its right to 
recover upon the same should have been left to the jury under prop- 
er instructions.’”’ 


In the case of Fourth Street National Bank v. Yardley, 165 U. 8S. 
634, 17 Sup. Ct. 439, 41 L. Ed. 855, the court upheld an equitable 
assignment of the amount of the check in question in favor of the 
drawee. There the question as to the right of the holder of a check 
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against the bank was urged, and the previous decisions of the court 
were presented and argued. Mr. Justice White, in delivering the 
opinion of the court, commences with the citation of the previous 
decisions, beginning with the Millard Case. 

When we come to consider the above authorities, we find that the 
Supreme Court of the United States has decided only that an action 
ex contractu on the check by payee against the bank before accept- 
ance will not lie, but it did not decide that an action for conversion 
could not be maintained. On the contrary, as in the Millard and 
Johnston Cases, it is fair to infer that, if it had been shown the 
bank had charged this check on its books against the drawer, using 
that as a basis, plaintiff would be entitled to recover on a count for 
money had and received, and it should be remembered that in the 
Whitman Case it is equally reasonable to infer that an action would 
lie against the bank, if it appeared that the bank knew the indorse- 
ment was unauthorized. Therefore the real question presented in 
this case has not been directly passed upon in any decision of the 
Supreme Court. 

In the case of Siegel v. Kovinsky, 93 Mise. Rep. 541, 157 N. Y. 
Supp. 340, the court recognizes the principle contended for by 
plaintiff in this instance. Among other things, the court in that case 
said (Syl. 3 and 4): 


‘*In the absence of an indorsement of a check by one authorized 
thereto by him, the payee, on a wrongdoer’s appropriation of the 
check, may recover from the maker as his debtor. In such case the 
payee may also recover from the bank upon which the check is 
drawn as for a conversion of the check, or of its proceeds, by the 
bank’s payment to one other than the payee.’ 


Also the ease of Louisville & N. R. Co. v. Citizens’ & People’s 
Nat. Bank of Pensacola, 74 Fla. 385, 77 South. 104, L. R. A. 1918C, 
610, sustains the contention of the plaintiff in this instance. 

In the case of Thomson v. Gortner, 73 Md. 474, 21 Atl. 371, the 
Supreme Court of that state, in discussing the question when trover 
will lie for the conversion of a promissory note or other negotiable 
instrument, said: 


**Tt is well-settled law that trover will lie for the conversion of a 
promissory note or other negotiable instrument, as well as for any 
other article of personal property. Winner v. Penniman, 35 Md. 163; 
Brown et al. v. Bokee, Adm’r, 53 Md. 170.’’ 


The cases of Graton, etc., v. Redelsheimer, 28 Wash. 370, 68 Pac. 
879, Robinson v. Bank, 86 N. Y. 404, and Blum v. Whipple, 194 
Mass. 253, 80 N. E. 501, 138 L. R. A. (N. S.) 211, 120 Am. St. Rep. 
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553, are very much in point, and sustain the contention of the 
plaintiff. The South Carolina courts recognize this principle. In 
the case of Fogarties & Stillman v. State Bank, 12 Rich. 518, 78 Am. 
Dec. 468, the Supreme Court of that state said: 


“It is enough if it appears that ex aequo et bono, the plaintiffs 
are entitled, as between the parties to the suit, and to the instrument, 


to the money. If so, an action lies for money had and received to 
their use.’’ 


It is contended by counsel for defendant that for a number of 
years Mr. Mordecai had built up a very large practice in the city 
of Charleston, and had appeared before this court in numbers of 
eases, and that until the crash came he enjoyed the confidence and 
acted as attorney and agent for many of the best people of this 
country, and that plaintiff never limited his authority until this 
particular case, and that it now seeks to visit upon the Bank of 
Charleston the consequences of a dereliction in duty of their own 
agent, who for many years enjoyed their fullest confidence. 

This argument cannot avail the defendant. The fact that Mr. 
Mordecai at one time enjoyed the confidence of the plaintiff, as 
well as the defendant, under the pleadings of this case, is not ma- 
terial, and could not be considered on a demurrer. It may or may 
not avail the defendant as a defense to the action, but in no view 
of the case could we consider the same as having any material bear- 
ing upon the question now before us. 

It is insisted by counsel that the allegations of the complaint are 
not sufficient to fully inform defendant as to the transactions re- 
ferred to therein. In response to this contention, it may be said 
that the defendant would be entitled under the rule to have the 
complaint amended as respects this point, if, when the case comes 
on for trial in the court below, defendant may be so advised. 

In none of the cases relied upon by defendant does it appear that 
the bank at the time of the payment of the check, was aware of the 
fact that the indorsement was unauthorized. The facts as alleged in 
the complaint, we think, are sufficient to raise an issue involving the 
question as to whether the defendant is liable for conversion, which 
should be submitted to the jury. 

For the reasons stated, we are of opinion that the court below 
erred in overruling the demurrer. The judgment of the lower court 
is therefore reversed. 
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PURCHASER OF NOTE SHOWING MATERIAL 
ALTERATION ON ITS FACE NOT A 
HOLDER IN DUE COURSE 


Commercial Security Co. v. Donald Drug Co., Supreme Court of 
South Carolina. 104 8S. E. Rep. 312. 


The purchaser of a note, which shows upon its face indica- 
tions of a material alteration, is not a holder in due course and 
cannot enforce the note against the maker, where the latter has 
a defense good as against the payee. 

Appeai from Common Pleas Cireuit Court of Anderson County; 
J. W. De Vore; Judge. 

Action by the Commercial Security Company against the Donald 
Drug Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

S. M. Wolfe, of Columbia, for appellant. 

Bonham & Allen, of Anderson, for respondent. 

HYDRICK, J.—This is the third appeal in this case. See 110 S. 
C. 353, 96 S. E. 529, and 100 S. E. 359. The action is upon four 
promissory notes, dated December 6, 1916, for $225 each, signed by 
defendant and payable to the order of Partin Manufacturing Com- 
pany. The notes were transferred to plaintiff before maturity by 
the payee’s indorsement thereof. 

Plaintiff alleges that it is a holder of them in due course. De- 
fendant denies that, and alleges, among other things, that the notes 
were delivered to the agent of the payee, subject to cancellation 
until December 9, 1916, and that the agent was notified before that 
date to cancel the notes and the order for the goods for payment 
of which they were given, but put them in circulation in fraud of 
defendant’s rights, and, further, that the notes were materially 
altered without defendant’s consent, after they were signed and 
delivered to the agent on the condition stated. 

At the first trial the cireuit court directed a verdict for defend- 
ant, because plaintiff failed to prove delivery of the notes by the 
maker to the payee. That judgment was reversed by this court, on 
the ground that possession of the notes by the indorsee was prima 
facie evidence of such delivery. At the second trial plaintiff offered 
the notes in evidence, together with testimony tending to prove that 
it was a holder thereof in due course, except that no testimony was 
offered by plaintiff to explain certain alterations that appeared on 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 417. 
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the face of the notes, or to prove that they were made before deliv- 
ery, or by consent of the maker. For want of such testimony, the 
trial court excluded the notes and nonsuited the plaintiff. 


On appeal, that judgment was reversed, this court holding (over- 
ruling plaintiff’s contention to the contrary) that the alterations 
apparent upon the face of the notes were material, but that an al- 
teration (in the lega] sense of the word) will not be presumed from 
the mere fact that printed words in a note (drawn on a printed 
form as these were) are stricken out and others inserted to make 
the contract conform to the intention of the parties, and that in 
such cases the burden is upon the maker to prove the fact of altera- 
tion. 

At the last trial the issues were submitted to the jury upon the 
testimony offered by both parties. Plaintiff’s testimony was the same 
as upon the former trials. Defendant’s testimony tended to prove 
the defenses set up in the answer. The jury found for defendant, 
and plaintiff appealed. 

There are several exceptions, but the only question that need be 
decided is: Does the fact that a material alteration appeared upon 
the face of the notes sued on, when plaintiff purchased them, war- 
rant the inference that plaintiff is not a holder thereof in due 
course? That question was answered in Muse v. Clark, 98 S. E. 
850, where we said: 


‘*The note bore upon its face such evidence of alteration that the 
jury might have found that plaintiff was not a holder in due course; 
therefore, if that were a vital issue, it would be one of fact for the 
jury.”’ 

We do not see how any other conclusion can be reached from 
the definition of a holder in due course given in the Negotiable 
Instruments Act (Act March, 1914 [28 St. at Large, p. 668]), section 
52 of which defines a holder in due course to be one— 


‘who has taken the instrument under the following conditions: (1) 
That it is complete and regular upon its face; (2) that he became the 
holder of it before it was overdue, and without notice that it had 
been previously dishonored, if such was the fact; (3) that he took it 
in good faith and for value; (4) that at the time it was negotiated 
to him he had no notice of any infirmity in the instrument or defect 
in the title of the person negotiating it.’’ 


Plaintiff’s testimony tended to satisfy all of these conditions, 
except the first and last. As material alterations were apparent 
upon the face of the notes, when plaintiff took them, they cannot 
be said to have been regular upon their face. Nor can it be said 
that plaintiff took them without notice of any infirmity in them, 
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since the apparent alterations, though not enough to raise a pre- 
sumption of an alteration in fact, was enough to excite suspicion, 
and put a person of ordinary prudence on inquiry which would 
have led to notice. Muse v. Clark, supra; 8 C. J. 475, 512. 

It must be assumed that the verdict establishes the fact that 
plaintiff was not a holder in due course, and therefore the defenses 
set up in the answer were available to defendant, and, as we have 

already said, the testimony was sufficient to establish the defenses 
‘set up. But appellant contends that the issue as to its being a 
holder in due course was foreclosed by the decision of this court on 
the second appeal; in other words, that it was res adjudicata and 
therefore the trial court erred in refusing its motion for a directed 
verdict. That contention is based upon the following language ap- 
pearing in the opinion of this court on the second appeal: 


‘‘The record shows that the plaintiff was a holder in due course. 
It fails to show that it was a party to the alteration, if there was an 
alteration, and therefore it was entitled to enforce payment of the 
notes according to the original tenor. There is nothing in the record 
to show that the plaintiff was not entitled to enforce the payment 
according to the original tenor.’’ 


It must be conceded that the language quoted is broad enough 


to sustain appellant’s contention. But, when the issues which were 
actually before the court and decided on that appeal are considered 
in connection with the whole opinion, it becomes clear that the issue 
whether plaintiff was a holder in due course, within the statutory 
definition of such a hoider, was not before the court, and it was not 
the intention of the court to decide it. The only questions decided 
on that appeal were whether the alterations were material, and, if so, 
whether the burden was upon plaintiff to prove that they were made 
before execution or by consent of the maker, or upon defendant to 
prove that they were made after execution and without consent. 
The court held that, in the circumstances stated, an apparent altera- 
tion was not sufficient to raise a presumption that it was an altera- 
tion in fact, so as to cast the burden of explaining it upon the plain- 
tiff, and therefore the burden was upon defendant. There is a dif- 
ference between the sufficiency of an apparent alteration to raise an 
evidentiary presumption of fact, so as to shift the burden of proof, 
and its sufficiency to show that the instrument was not regular upon 
its face, and, from that fact, that the holder of it is not within the 
statutory definition of a holder in due course, and also its suffi- 
ciency to put an ordinarily prudent purchaser on inquiry as to its 
true character. 
Judgment affirmed. 
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CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having referenve 
to the transaction out of which the question arises. 


DEFINITION OF COMMERCIAL PAPER 


Texas. 
Editor, Banking Law Journal: 
Dear Sir—Will you kindly give us your interpretation of the 
meaning of the term ‘‘Commercial Paper’’? Thanking you, we are, 
Vice-President. 


Answer—In Eaton & Gilbert on Commercial Paper, page 2, the 


sé 


term ‘‘commercial paper’’ is defined as follows: 

‘Commercial paper is a term synonymous with negotiable paper. 
It includes bills of exchange, promissory notes, bank checks and all 
other negotiable instruments. It has been defined as any negotiable 
instrument given in due course of business, whether the element of 
negotiability be given it by the law merchant or by statute. This 
definition assumes negotiability as the essential element of commer- 
cial paper. There are, however, many other instruments of credit 
which are generally non-negotiable in character, but which are so 
commonly used in the furtherance of commercial transactions as to 
be included within the term ‘commercial paper’. Among these are 
warehouse receipts, bills of lading, corporate and municipal bonds, 
letters of credit and due bills, which are not, by express terms or by 
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statute, made negotiable. All these instruments should be considered 
in a treatise on commercial paper.”’ 

In giving a legal definition of a word it is generally helpful to 
know the connection in which the word is used. The term commer- 
cial paper, as used in the Bankruptcy Act of 1867, providing that 
any merchant who fraudulently fails to pay his commercial paper 
for a period of 14 days shall be deemed to have committed an act 
of bankruptey, is defined to mean ‘“‘bills of exchange, promissory 
notes, bank checks and other negotiable instruments for the payment 
of money which, by their form and on their face, purport to be such 
instruments as are by the law merchant recognized as falling under 
the designation commercial paper’’. In re Hercules Mut. Life Assur. 
Soc., 12 Fed. Cas. 12, 15. . 

The law merchant, as used in these definitions, means that por- 
tion of the common law which regulated the rights pertaining to 
negotiable paper and from which the present statutory law of nego- 
tiable instruments was adapted. 


RESERVES OF NATIONAL BANKS 


South Dakota. 
Editor, Banking Law Journal: 


Dear Sir—Will you kindly answer the following questions: 


What is the total reserve a national bank should keep, not in a 
central reserve city? Must such bank keep reserve outside of that 
which it must keep with the Federa] Reserve Bank, which is 7 per 
cent. on demand and 3 per cent. on time deposits? 

Can a customer force collection on a certificate of deposit before 
maturity, which reads as follows: Payable to the order 
current funds 12 months after date? 


Cashier. 


Answer—The reserve requirements for national banks are fixed by 
the provisions of Section 19 of the Federal Reserve Act. 

If a bank is located in a place which is neither a reserve nor a 
central reserve city, the statute requires it to carry with the Federal 
Reserve Bank of its district an actual net balance equal to not less 
than 7 per cent. of the aggregate amount of its demand deposits 
and 3 per cent. of its time deposits. Demand deposits, as here used, 
mean deposits payable within 30 days, and time deposits, deposits 
payable after 30 days. 

This is the only reserve which the law requires a national bank, 
so located, to carry and it must all be carried in the Federal Reserve 
Bank. Naturally, a bank will find it necessary to keep a certain 
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amount of money in its own vaults, but money. so carried may not 
be counted as legal reserve. 

If a certificate of deposit expressly states that it is payable twelve 
months after date, then the certificate matures upon the elapse of 
the period named, and it cannot be enforced until that time is up. 
Certificates are sometimes so worded as to be payable on demand 
without interest, but with interest if left for some specified period, as 
six months or a year. Such a certificate may, of course, be enforced 
at any time. In short, the time when a certificate may be collected 
depends upon the time when, according to its terms, it matures. 


COMPUTATION OF INTEREST ON NOTE 


New York. 
Editor, Banking Law Journal: 

Dear Sir:—A promissory note is dated March 10th and states . 
that it is payable on September 10th of the same year. So the date 
of payment is the same as if the note recited that it was payable 
six months after date. In computing the interest on the note should 
it be taken as six months, or one half of one year’s interest, or 
would it be allowable to take the actual number of days, figure on 


the basis of thirty days to the month and collect interest for six 
months and four days, the actual number of days from March 10 
and September 10 being 184? 


Answer—There seems to be no rule fixed by statute in this state 
indicating the method by which the interest is to be computed. 


I find no decision in New York bearing on the question, but the 
general rule is expressed in a Pennsylvania case, Pool & Son v. 
White, 175 Pa. St. 459, where it is said: 

*‘In regard to the calculation of interest the strict legal rule is 
certainly to compute it according to the actual time, 365 days to the 
year. But it is the custom in banks and in some other kinds of 
business, where calculations of interest are required frequently, to 
compute it for the sake of convenience at 30 days to the month and 
12 months to the year. The result when calculated for a year is of 
course the same, the exact six per cent. on the sum involved and 
the difference in amount for fractions of a year is usually so small 
as to be unimportant. The present transactions were with a banker 
and in the absence of any evidence to show that either mode of 
computation was specifically agreed upon by the parties, it was not 
error for the judge to assume that the mode usual with bankers was 
to be pursued, though it is not the ordinary legal rule.’’ 





856 THE BANKING LAW JOURNAL 


PAYMENT OF CHECK WHERE DEPOSIT INSUFFICIENT 


Editor, Banking Law Journal: 

Dear Sir:—Is it legal for the holder of a check to deposit money 
to the credit of the drawer in order that there might be sufficient 
tunds in the bank to cover the check? 

We know the bank has the right to accept the deposit, but is it 
legal to pay the check? Cashier. 


Answer—When a check is presented to the bank on which it is 
drawn and the account is insufficient to pay it, it is my opinion that 
the proper course for the bank to pursue is to state to the holder 
that it is drawn against insufficient funds and to refuse to permit 
the holder to deposit the amount necessary to make the check good 
or even to disclose what amount is necessary. 

In a situation of this kind, if a bank tells the holder of the 
check the amount of the shortage and, after that amount has been 
deposited, pays the check it may subject itself to liability. Liability 
will not follow as a matter of course, but there is a fair possibility 
of it. But, if the bank simply refuses the check as an overdraft, 
there can be no question but that the bank is acting entirely within 
its rights and such course is not open to objection by the depositor 
or the holder of the check; that is, it is not open to legal objection. 

It is not possible to state exactly what a bank’s liability might 
be in a particular jurisdiction because there are but few decisions 
on the point and these few are in conflict. 

There is a Pennsylvania decision, in which it was held that a 
bank may permit the holder of an overdraft check to deposit the 
amount necessary to make it good and then pay it. The decision, 
however, is not a recent one and it was made by one of the lower 
courts. The case is Bromley v. Commercial Nat. Bank, 9 Phila. 522. 

On the other hand there is a well considered English decision in 
which the opposite conclusion was reached, Foster v. Bank of Lon- 
don, 3 F. & F. (Eng.) 214. In this case it was held that the bank 
was liable to the depositor for the amount on deposit at the time 
the check was presented, which the bank paid out after the addi- 
tional amount necessary had been deposited by the holder of the 
check. 


The English decision referred to above has been criticized in 
Morse on Banks and Banking, a standard work on banking law. At 
page 55 of that volume it is said: 


**It may be very proper to deny the general right of a banker to 
disclose the state of an account to satisfy an inquiry, to the possible 
great disadvantage of his customer (as, if the latter were thought to 
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be embarrassed and his account overdrawn, his credit might be 
damaged by the appearance of his account, though a fuller state- 
ment of his arrangements with the bank would wear a different 
aspect). 

‘‘It is no part of the business of a bank to constitute itself a 
bureau of information, or headquarters for reporters and gossips. 
But the case of a check-holder when the funds are insufficient seems 
very different; he has a right to whatever unincumbered funds of 
the drawer are in the hands of the bank, a right superior to any 
right of the depositor, and if the disclosure in such case be a harm 
to the depositor it is his own fault alone, for he drew the check and 
authorized the inquiry. One to whom the depositor has passed his 
interest in the deposit should have the same right to know its con- 
ditions as the depositor possessed. As to the depositor, there cam 
be no doubt that the bank should state the amount on hand, and give 
the holder an opportunity to decide what course he will pursue; and 
though the strict contract of the bank with the depositor may per- 
haps be only to pay if it has sufficient funds, it is a public institu- 
tion, receiving valuable franchises from the State, and owes im 
return a duty to the public to conduct its business in such a manner 
as not to cause damage to those who have dealings with it, by 
refusal to do so simple and costless an act as to state the true con- 
dition of the deposit against which a check is drawn. Indeed, it 
seems clear to us that the duty of the bank can be placed on firmer 
ground. It would have no right to say to a depositor inquiring as 
to his account, with a check in his hand, ‘We agreed to pay your 
checks, if the funds were sufficient; but your check is too large, and 
we will have nothing to do with it, nor inform you of the true 
amount.’ Well, then, when the depositor gives H the check for 
value, he (substantially and according to the best opinion legally) 
transfers the whole deposit (if less than the check) to the holder 
(subject to his acceptance), and therefore the holder has the same 
right of inquiry of the bank and as against the bank as the de- 
positor.”’ 

So it can be stated that this is a question on which there is muck 
to be said on both sides. If a bank pays a check of the kind under 
diseussion it is not without legal precedent to show that it has not 
thereby rendered itself liable. But the sure way of avoiding diffi- 
culty is to refuse to pay the check. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending November 29, 1919, 


and December 4, 1920: 


Loans and 
Discounts 
Average 


1919 
Bank of New York, N. B. A... $55,334,000 
Bank of the Manhattan Co.... 70,190,000 
Mechanics’ & Metals Nat. Bank 153,530,000 
Bank of America 35,576,000 
National City Bank 560,750,000 


Members of Federal 
Reserve Bank 


Chemical National Bank...... 
Atlantic National Bank....... 20,774,000 
Nat. Butchers & Drovers Bk.. 5,102,000 
American Exchange Nat. Bk.. 118,790,000 
National Bank of Commerce.. 347,175,000 


96,307,000 


Pacific Bank 22,744,000 
Chatham & Phenix Nat. Bk... 133,986,000 
Hanover National Bank 140,595,000 
Metropolitan Bank 40,411,000 
Corn Exchange Bank...... +... 146,785,000 


Importers & Traders Nat. Bk.. 
National Park Bank 

East River Nat. Bank 
Second National Bank 

First National Bank 


44,176,000 
207,841,000 
11,086,000 
22,161,000 
341,671,000 


Irving National Bank 

N. Y. County Nat. Bank, 
Continental Bank 

Chase National Bank 
Fifth Avenue Bank..... 


128,103,000 
13,645,000 
8,342,000 
388,557,000 
20,924,000 


Commercial Exchange Bank.. 
Commonwealth Bank 9,479,000 
Garfield National Bank 13,411,000 
Fifth National Bank........ «++ -11,530,000 
Seaboard National Bank 52,446,000 


8,365,000 


Liberty National Bank 

Coal & Iron Nat. 

Union Exchange Nat. Bank... 
Nassau Nat. Bank, Bklyn 
Columbia Bank 


100,628,000 
25,952,000 
19,833,000 
17,243,000 
20,424,000 


4 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 
Bowery Bank 
State Bank 


18,003,000 
6,011,000 
62,105,000 


Loans and 
Discounts 
Average 


1920 
$44,928,000 
127,967,000 
212,501,000 

58,202,000 
574,448,000 


127,259,000 
18,969,000 
4,340,000 
127,348,000 
363,886,000 


20,923,000 
126,418,000 
118,886,000 

39,728,000 
147,032,000 


43,843,000 
200,591,000 
11,294,000 
22,739,000 
285,319,000 


203,396,000 
14,080,000 
7,499,000 
380,719,000 
19,665,000 


8,575,000 
8,823,000 
16,458,000 
12,968,000 
50,852,000 


97,012,000 
18,788,000 
19,253,000 
16,339,000 
22,540,000 


18,139,000 
5,756,000 
73,169,000 


Legal Net 

Deposits 

Average 

1919 

$39,803,000 
68,126,000 
170,844,000 
27,567,000 
629,686,000 


72,186,000 
17,221,000 
4,401,000 
106,924,000 
281,994,000 


23,619,000 
115,888,000 
139,791,000 

40,532,000 
152,452,000 


25,709,000 
163,288,000 
10,634,000 
18,557,000 
197,260,000 


118,704,000 
13,758,000 
7,357,000 
333,372,000 
18,955,000 


8,503,000 
9,374,000 
13,054,000 
11,267,000 
54,018,000 


83,823,000 
16,011,000 
19,918,000 
13,105,000 
19,654,000 


18,785,000 
5,408,000 
58,287,000 


Legal Net 
Deposits 
Average 

1920 
$32,592,000 
113,425,000 
153,168,000 

55,288,000 

598,647,000 


107,836,000 
15,273,000 
4,409,000 
97,296,000 
257,421,000 


23,941,000 
126,285,000 
112,594,000 

44,942,000 
159,093,000 


29,663,000 
146,231,000 
11,694,000 
19,303,000 
186,719,000 


190,141,000 
14,254,000 
6,026,000 
283,235,000 
19,424,000 


8,764,000 
9,088,000 
16,373,000 
13,678,000 
46,413,000 


73,973,000 
14,343,000 
21,442,000 
13,694,000 
23,413,000 


19,149,000 
5,729,000 
73,609,000 








